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 TWO MINUTE TRAINING  
 
SUBJECT: Used Oil and the Rebuttable Presumption 
 
 Q: A used oil transporter has arrived at a used oil generator site to pick up used oil for recycling.  Prior to 

pumping the generator’s used oil into its tanker, the transporter conducts a field test to determine a rough 
estimate of halogen content, i.e., more or less than 1,000 ppm halogens.  The used oil generator never tests 
their used oil and is curious of the results.  Concerning the halogen test for used oil, who is required to 
conduct this test - the used oil generator, the collection center/aggregation point, the transporter/transfer 
facility, the processor/re-refiner, the burner or the used oil fuel marketer?  
 

 A: The halogen test for used oil is driven by 40 CFR 279.10(b)(1)(ii), the rebuttable presumption for used oil. 
The rebuttable presumption assumes that used oil containing more than 1,000 ppm total halogens has 
been mixed with a chlorinated hazardous waste listed in 40 CFR 261, Subpart D, i.e., F, K, U and P listed 
chlorinated hazardous wastes.  If a generator’s used oil is determined to be more than 1,000 ppm 
halogens, the generator may rebut the presumption that the used oil has been mixed with a chlorinated 
hazardous waste.  The generator may use knowledge such as demonstrating that the halogen content is 
naturally occurring in the used oil process and does not involve chlorinated listed hazardous wastes. 
Alternatively, the used oil generator can test the used oil with an analytical test that is more precise than 
a field test. The used oil generator could use other methods to rebut the presumption and those methods 
would be determined on a case-by-case, site-specific basis.  If the used oil generator cannot rebut the 
presumption, the mixture of used oil must be managed as a hazardous waste. 
 
Concerning which used oil entity must conduct the halogen test, a search of 40 CFR 279, Standards for the 
Management of Used Oil, for the phrases “testing the used oil” and “halogen content”, and a review of 
EPA used oil guidance (905-R03-005) indicate the following used oil entities must test for halogens: 
 
1.     The transporter/transfer facility,  2.     The process/re-refiner,  
3.     The burner, and,         4.     The used oil fuel marketer. 
 
The used oil generator, assuming they also are not one of the four entities, is not required to test for 
halogens.  There is no prohibition preventing the used oil generator from testing their used oil for 
halogens to avoid surprises when the transporter conducts their field test, but there is no requirement for 
the used oil generator to test for halogens. 
 

 SUMMARY: 
 

 Used oil is subject to the rebuttable presumption that a used oil with more than 1,000 ppm halogens is 
presumed to have been mixed with a chlorinated listed hazardous waste. 
 

 The used oil generator is not required to test for halogens, but does have the option to test the used oil or 
apply knowledge in order to actively or proactively rebut the presumption. 
 

 The used oil transporter, processor/refiner, burner and marketer are required to test used oil for halogens. 
 
Excerpts from 40 CFR 279 and the September 10, 1992, Federal Register are attached to the e-mail.  If you have any 
questions, please contact me at Paul_W_Martin@rl.gov or at (509) 376-6620. 

https://www.govinfo.gov/content/pkg/CFR-2019-title40-vol29/xml/CFR-2019-title40-vol29-sec279-10.xml
https://www.govinfo.gov/content/pkg/CFR-2019-title40-vol28/xml/CFR-2019-title40-vol28-part261-subpartD.xml
https://www.govinfo.gov/content/pkg/CFR-2019-title40-vol29/xml/CFR-2019-title40-vol29-part279.xml
https://www.epa.gov/sites/production/files/2016-01/documents/905-r-03-005.pdf
https://www.govinfo.gov/content/pkg/FR-1992-09-10/pdf/FR-1992-09-10.pdf
mailto:Paul_W_Martin@rl.gov?subject=Two%20Minute%20Training%20Question
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TWO MINUTE TRAINING – ATTACHMENT 
 
SUBJECT: Used Oil and the Rebuttable Presumption 
 
40 CFR §279.10   Applicability 
 
(b) Mixtures of used oil and hazardous waste- 
 

(1) Listed hazardous waste.  
 

(ii) Rebuttable presumption for used oil. Used oil containing more than 1,000 ppm total halogens is 
presumed to be a hazardous waste because it has been mixed with halogenated hazardous waste listed in 
subpart D of part 261 of this chapter. Persons may rebut this presumption by demonstrating that the 
used oil does not contain hazardous waste (for example, by showing that the used oil does not contain 
significant concentrations of halogenated hazardous constituents listed in appendix VIII of part 261 of 
this chapter). 
 

(A) The rebuttable presumption does not apply to metalworking oils/fluids containing 
chlorinated paraffins, if they are processed, through a tolling arrangement as described in 
§279.24(c), to reclaim metalworking oils/fluids. The presumption does apply to metalworking 
oils/fluids if such oils/fluids are recycled in any other manner, or disposed. 
 
(B) The rebuttable presumption does not apply to used oils contaminated with 
chlorofluorocarbons (CFCs) removed from refrigeration units where the CFCs are destined for 
reclamation. The rebuttable presumption does apply to used oils contaminated with CFCs that 
have been mixed with used oil from sources other than refrigeration units. 

 
 
40 CFR §279.44 Rebuttable presumption for used oil 
 
(a) To ensure that used oil is not a hazardous waste under the rebuttable presumption of §279.10(b)(1)(ii), the used oil 
transporter must determine whether the total halogen content of used oil being transported or stored at a transfer facility 
is above or below 1,000 ppm. 
 
(b) The transporter must make this determination by: 
 

(1) Testing the used oil; or 
 
(2) Applying knowledge of the halogen content of the used oil in light of the materials or processes used. 
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TWO MINUTE TRAINING – ATTACHMENT 
 
SUBJECT: Used Oil and the Rebuttable Presumption 
 
40 CFR §279.53 Rebuttable presumption for used oil 
 
(a) To ensure that used oil managed at a processing/re-refining facility is not hazardous waste under the rebuttable 
presumption of §279.10(b)(1)(ii), the owner or operator of a used oil processing/re-refining facility must determine 
whether the total halogen content of used oil managed at the facility is above or below 1,000 ppm. 
 
(b) The owner or operator must make this determination by: 
 

(1) Testing the used oil; or 
 
(2) Applying knowledge of the halogen content of the used oil in light of the materials or processes used. 

 
 
40 CFR 279.63 Rebuttable presumption for used oil 
 
(a) To ensure that used oil managed at a used oil burner facility is not hazardous waste under the rebuttable presumption 
of §279.10(b)(1)(ii), a used oil burner must determine whether the total halogen content of used oil managed at the facility 
is above or below 1,000 ppm. 
 
(b) The used oil burner must determine if the used oil contains above or below 1,000 ppm total halogens by: 
 

(1) Testing the used oil; 
 
(2) Applying knowledge of the halogen content of the used oil in light of the materials or processes used; or 
 
(3) If the used oil has been received from a processor/re-refiner subject to regulation under subpart F of this part, 
using information provided by the processor/re-refiner. 

 
 
40 CFR §279.70   Applicability (Marketers) 
 
(c) Any person subject to the requirements of this Subpart must also comply with one of the following: 
 

(1) Subpart C of this part - Standards for Used Oil Generators; 
 
(2) Subpart E of this part - Standards for Used Oil Transporters and Transfer Facilities; 
 
(3) Subpart F of this part - Standards for Used Oil Processors and Re-refiners; or 
 
(4) Subpart G of this part - Standards for Used Oil Burners who Burn Off-Specification Used Oil for Energy 
Recovery. 
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TWO MINUTE TRAINING – ATTACHMENT 
 
SUBJECT: Used Oil and the Rebuttable Presumption 
 
Federal Register   /   Vol. 57, No. 176   /   Thursday, September 10, 1992   /   Rules and Regulations    41579 
 
C. Rebuttable Presumption of Mixing for Used Oil 
 
The rebuttable presumption currently codified at 40 CFR 266.40(c) [deleted] provides that used oil containing more than 
1,000 ppm of total halogens is presumed to be mixed with chlorinated hazardous waste listed in 40 CFR part 261, subpart 
D. Persons may rebut the presumption by demonstrating that the used oil has not been mixed with hazardous waste. EPA 
does not presume mixing has occurred if the used oil does not contain significant concentrations of chlorinated hazardous 
constituents listed in appendix VIII of part 261. 
 
In 1985, EPA promulgated the used oil fuel specification. EPA set the specification limit for total halogens at 4,000 ppm. 
EPA set this specification limit for total halogens based upon emission standards modelling results. EPA also 
promulgated the rebuttable presumption of mixing in 1985. The rebuttable presumption limit for halogen content was set 
at 1,000 ppm, based upon probable mixing scenarios. The Agency believes (due to enforcement experience) that used oils 
exhibiting a total halogen level greater than 1,000 ppm have most likely been mixed with chlorinated hazardous wastes. 
 
The Agency wants to discourage all mixing of used oils and hazardous wastes. However, EPA understands that some 
used oils (e.g., metalworking oils with chlorinated additives) may exceed the 1,000 ppm total halogen limit without 
having been mixed with hazardous waste. In these cases, the generator can rebut the presumption of mixing by 
documenting the source of the halogens and the used oil is subject to the part 279 management standards and is not 
subject to the subtitle C management system. However, even if the presumption of mixing is rebutted, if the total halogen 
level in the used oil exceeds 4,000 ppm, the used oil will not meet the used oil specification limit for total halogens. 
Therefore, if the used oil is to be burned for energy recovery, and the used oil will have to undergo further processing to 
meet the used oil fuel specification (to lower the total halogen level) or the used oil must be burned as off-specification 
used oil fuel (in which case the used oil fuel handlers must be in compliance with the requirements of part 279, subpart 
G). In cases where the used oil generator cannot rebut the presumption of mixing, the used oil generator must manage the 
mixture of used oil and hazardous waste as a hazardous waste (in compliance with all applicable Subtitle C management 
requirements). 
 
In the 1991 Supplemental Notice, EPA proposed to apply the rebuttable presumption for used oil fuels to all used oils. 
Commenters favored extending the applicability of the rebuttable presumption for used oil fuels to all used oils that are 
recycled in any manner. EPA has decided to expand the presumption to cover all used oils (with two exceptions, 
discussed below) and has amended 40 CFR 261.3 to make the provision applicable to all used oils. Under this 
presumption, used oils containing more than 1000 ppm total halogens are presumed to have been mixed with a 
halogenated hazardous waste and therefore must be managed as hazardous waste. Used oil handlers may rebut this 
presumption by demonstrating that the used oil does not contain hazardous waste. EPA is recommending the use of SW-
846 method 8010 in rebutting the presumption of mixing. 
 
 

Federal Register for 
September 10, 1992  
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