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TWO MINUTE TRAINING
SUBJECT: Disposal Requirements for Hazardous Waste Treated to LDR Standards

Q: A customer has one characteristic hazardous waste stream and one listed hazardous waste stream. Both
streams are treated onsite to meet their applicable LDR treatment standards at 40 CFR 268.40. Once treated,
what land disposal options are available for each waste stream?

A: Per 40 CFR 261.3(c), “The Definition of Hazardous Waste”, a hazardous waste remains a hazardous
waste unless it meets the requirements of 40 CFR 261.3(d). This regulation basically states that:

1. A characteristic hazardous waste is not a hazardous waste if it no longer exhibits a characteristic
of hazardous waste. However, wastes that originally exhibited a characteristic may still be
subject to LDR requirements, even if they no longer exhibit a characteristic at the time of
disposal, and;

2. Alisted hazardous waste is not a hazardous waste if it has been excluded from regulation per 40
CFR 260.20 or 260.22, which concern petitions to EPA and/or the State to modify, revoke or
exclude wastes from regulation. Note that achievement of LDR treatment standards may or may
not be a factor in the petition approval process.

Since the customer’s characteristic hazardous waste has been treated to meet 268.40 LDR treatment
standards and the characteristic has been removed, this wastestream could be land disposed as
nonhazardous waste in a Subtitle D (nonhazardous) or Subtitle C (hazardous) landfill. However, the
customer’s listed hazardous waste, once treated to meet 268.40 LDR treatment standards, remains a
listed hazardous waste and must be disposed of as hazardous waste in a Subtitle C landfill or other
hazardous waste permitted unit. Only if the customer submits a petition per 40 CFR 260.20 or 260.22
and receives approval from EPA and/or the State, could the listed waste be disposed of as nonhazardous
waste in a Subtitle D landfill.

Note that the Washington State regulations found at WAC 173-303-070(2)(a) are equivalent to the less
ambiguous Federal Regulations found at 40 CFR 261.3(c).

SUMMARY:

B If a characteristic hazardous waste is treated to remove the characteristic, the waste is a nonhazardous
waste and may still be subject to LDR treatment standards. If the waste is also treated to meet LDR
treatment standards, the waste can be disposed in a nonhazardous landfill.

E If a listed hazardous waste is treated to meet 268.40 LDR treatment standards, the waste remains a

hazardous waste, unless a delisting petition is granted by EPA and/or the State.

Excerpts from 40 CFR 260, 261, and WAC 173-303-070 are attached to the e-mail. If you have any questions, contact
me at Paul_W_Martin@rl.gov or at (509) 376-6620.

FROM:  Paul W. Martin DATE: 12/6/18 FILE: 2MT\2018\120618.rtf PG: 1

DISCLAIMER - “Two Minute Training” (“2MT”) is a peer-to-peer communication, presented to share the benefit of the author’s work experience with other professionals, who can
independently evaluate his analysis. 2MT does not necessarily reflect the opinions, conclusions or policies of the author’s past or current employers or the US Department of Energy. The
author’s employers do not take any responsibility for the accuracy of its conclusions. 2MT is not intended to be used as authoritative guidance or direction by any person or entity. Anyone
transmitting or reproducing it is prohibited from modifying its content, this disclaimer, or other text, or republishing it independent of its original source.



https://www.govinfo.gov/content/pkg/CFR-2018-title40-vol29/xml/CFR-2018-title40-vol29-sec268-40.xml
https://www.govinfo.gov/content/pkg/CFR-2018-title40-vol28/xml/CFR-2018-title40-vol28-sec261-3.xml
https://www.govinfo.gov/content/pkg/CFR-2018-title40-vol28/xml/CFR-2018-title40-vol28-sec260-20.xml
https://www.govinfo.gov/content/pkg/CFR-2018-title40-vol28/xml/CFR-2018-title40-vol28-sec260-20.xml
https://www.govinfo.gov/content/pkg/CFR-2018-title40-vol28/xml/CFR-2018-title40-vol28-sec260-22.xml
http://apps.leg.wa.gov/wac/default.aspx?cite=173-303-070
mailto:Paul_W_Martin@rl.gov?subject=Two%20Minute%20Training%20Question

TWO MINUTE TRAINING - ATTACHMENT

SUBJECT:  Disposal Requirements for Hazardous Waste Treated to LDR Standards

40 CFR 261.3 Definition of Hazardous Waste.

(©)

(d)

Unless and until it meets the criteria of paragraph (d) of this section:

(1) A hazardous waste will remain a hazardous waste.

Any solid waste described in paragraph (c) of this section is not a hazardous waste if it meets the following
criteria:

(1) In the case of any solid waste, it does not exhibit any of the characteristics of hazardous waste identified
in Subpart C. (However, wastes that exhibit a characteristic at the point of generation may still be
subject to the requirements of part 268, even if they no longer exhibit a characteristic at the point of land
disposal.)

(2 In the case of a waste which is a listed waste under subpart D of this part, contains a waste listed under
subpart D of this part or is derived from a waste listed in subpart D of this part, it also has been excluded
from paragraph (c) under §260.20 and §8260.22 of this chapter.

40 CFR 260.20 General.

(a)

Any person may petition the Administrator to modify or revoke any provision in parts 260 through 266,

268 and 273 of this chapter. This section sets forth general requirements which apply to all such petitions.
Section 260.21 sets forth additional requirements for petitions to add a testing or analytical method to part 261,
264 or 265 of this chapter. Section 260.22 sets forth additional requirements for petitions to exclude a waste or
waste-derived material at a particular facility from 261.3 of this chapter or the lists of hazardous wastes in
subpart D of part 261 of this chapter. ...

40 CFR 260.22 Petitions to amend Part 261 to exclude a waste produced at a particular facility.

(a)

FROM:

Any person seeking to exclude a waste at a particular generating facility from the lists in Subpart D of Part 261 may
petition for a regulatory amendment under this section and 8260.20. To be successful:

(1) The petitioner must demonstrate to the satisfaction of the Administrator that the waste produced by a
particular generating facility does not meet any of the criteria under which the waste was listed as a
hazardous or an acutely hazardous waste; and

) Based on a complete application, the Administrator must determine, where he has a reasonable basis to
believe that factors (including additional constituents) other than those for which the waste was listed could
cause the waste to be a hazardous waste, that such factors do not warrant retaining the waste as a hazardous
waste. A waste which is so excluded, however, still may be a hazardous waste by operation of Subpart C of
Part 261.
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TWO MINUTE TRAINING - ATTACHMENT

SUBJECT:  Disposal Requirements for Hazardous Waste Treated to LDR Standards

WAC 173-303-070 Designation of dangerous waste.

)
(a) Except as provided at WAC 173-303-070 (2)(c), once a material has been determined to be a dangerous waste,
then any solid waste generated from the recycling, treatment, storage, or disposal of that dangerous waste is a
dangerous waste unless and until:

(i) The generator has been able to accurately describe the variability or uniformity of the waste over time,
and has been able to obtain demonstration samples which are representative of the waste's variability or
uniformity; and

(i)
(A) It does not exhibit any of the characteristics of WAC 173-303-090; however, wastes that exhibit
a characteristic at the point of generation may still be subject to the requirements of WAC 173-303-
140 (2)(a), even if they no longer exhibit a characteristic at the point of land disposal; and

(B) If it was a listed waste under WAC 173-303-080 through 173-303-083 [F, K, U or P], it also has
been exempted pursuant to WAC 173-303-910(3); or

(iti) If originally designated only through WAC 173-303-100, it does not meet any of the criteria of WAC
173-303-100[Washington State only dangerous wastes for toxicity - WTO1 and WTO02, or persistence -
WPO01, WP02, WP03].

Such solid waste will include but not be limited to any sludge, spill residue, ash emission control dust, leachate, or
precipitation runoff. Precipitation runoff will not be considered a dangerous waste if it can be shown that the runoff
has not been contaminated with the dangerous waste, or that the runoff is adequately addressed under existing state
laws (e.g. chapter 90.48 RCW), or that the runoff does not exhibit any of the criteria or characteristics described in
WAC 173-303-100.
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